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"ECONOMIC CRIME": A MECHANISM OF SUPPRESSING 
THE MARKET IN POST-COMMUNIST SOCIETY

Algirdas Degytis, Ph.D., Director of the Institute of Property Relations (Vilnius, Lithuania)

The word combination "economic crime" becomes all the more popular in the legal language of the former communist countries. Recently it revived in the Lithuanian legal vocabulary. Having done so, it was immediately filled with various meanings - different activities which recently were not qualified as criminal turned in "economic crimes". The net of criminalisation has become broader and thicker. Has this lead to higher effectiveness of law enforcement organs in protecting citizens from criminal offences? Does this thicker net help more effectively combat criminal - and only criminal - subjects? It is this question which is basic. Unfortunately, it is almost not discussed in either professional circles of economists and lawers or the mass media.

Such discussion is necessary as the very notion of an economic crime and the accumulated experience of its usage arises a number of doubts of both theoretical and practical aspects.

First of all, there arises a natural question as to why an economic crime is distinguished as a separate type of crimes? To put it otherwise, why all crimes are not considered to be economic crimes? Even such actions as an assault or causing bodily harm result in economic damages of a victim. It is perfectly obvious that the greatest damages are caused by an assasination, because life is usually the most precious property of a person. Even the etymology of the Lithuanian language proves links between a crime and causing economic damages: according to E.Fraenkel, the word "kaltas" ("guilty") is a derivative of "skalnas" ("indebted", "debtor") (See Fraenkel E. Litauisches Etymologisches Worterbuch, Gottingen, 1965). Why should we distinguish economic crimes into a separate category? What do we gain? Does not this results in a mess in the system of legal notions?

Let us consider the problem from the practical point of view. The court practice is accumulating numerous cases when a victory over economic crimes looks like a defeat rather than a victory of the judicial system. This is impressively proven by examples of forced capture of property of a debtor. People who do this are usually punished, but in fact they are guilty only for using force when trying to return what actually belongs to them. Considerable part of the so-called "mafia" activity is this "private justice". Why then private justice is so popular? It is so popular, because people have grounds not to address to the official legal institutions as they are involved in activities, at least, some aspects of which may be defined as "economic crime". The most simple example in Lithuania is "hard currency operations": people are persecuted, because in their private deals they use foreign units of payment. Certainly, those who are affected may not go before court for redress, because they may be persecuted themselves. Therefore, they become unprotected from the criminal world. The law gives a sanction for such an abnormal situation. Nevertheless, the intuitive feeling of justice rebels against this order. A lack of correspondence between the law and the feeling of justice is hazardous. It shows that justice refuses its destination of maintaining justice and eliminating injustice. It even evidences that in some respects justice turns into its antithesis, because refusing its destination it gets closer to its antithesis, i.e. legal injustice.

Foreign experience proves that the notion of "economic crime" is rather a problematic one. For example, at the seminar "Organised economic crime and financial machinations" a foreign expert B.Reeder quoted really stunning figures: 30 percent of U.S. companies are owned by organised crime, and in Japan relations with mafia organisations are established by 90 percent of companies ("Lietuvos Rytas", December 6, 1994). These statements may result in controversial response - either surprise at this unseen scale of the criminal rate or, after consideration, doubt in reliability of such data. A natural question arises as to how countries with so powerful criminals can flourish. Common sense holds that the power of criminal circles should be directly proportional to stagnation and poverty, because criminals do not create wealth, but take it away from those who do. Nevertheless, these countries flourish. From a different viewpoint: if the criminal rate is that high in the U.S.A. and Japan which are rather civilised countries, what level it may hit in Romania or Lithuania? Taking the extreme positions, we should admit that business is criminal activity in the major part of the world! The paradoxical character of this conclusion proves that there is some mess and some inner contradiction in the very notion of an economic crime.

Without eliminating the mess or understanding the real meaning of the notion, the strengthening struggle against economic crime is ambiguous, because it lacks certainty as to who bears greater losses - either crime or prosperity of people. Therefore, if we do not want this struggle to turn into that against prosperity of people, we should clarify the notion of economic crime. It may have contradictions, revealation and elimination of which would ensure perfection of legal order and better protection of people from criminal offences.
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What is "economic crime"? Let us see how it is defined in an official document. The resolution of the Lithuanian government "On the Programme of Prevention and Control over Economic Crimes" gives the following definition: "economic crimes are illegal and criminal actions and techniques in the economic sphere which affect economic interests of the state and citizens". After that there is enumeration including robbery, swindle, smuggling, corruption, etc. What common feature do these actions have? The document just states that all of them "inflict direct harm to the state and the private sphere". Material damages seem to be meant here, because after that we read that these direct damages are added with some other, indirect, damages: "economic crimes prevent elaboration and implementation of economic policy, ruin proportion of prices, production and consumption, increase inflation, undermine people's confidence in the state power and its establishments and create legal nihilism" ("Valstybes Zinios", 73(57), 1993).

We may conclude from the given quotes that economic crimes are defined, first of all, as a theft in a most broad sense. The peculiarity and techniques of "indirect" damages inflicted by it are not specified. Let us consider the sphere of economic crimes on the basis of the specified criminal element of a theft, and if this element does not give exhaustive information about corpus delicti of this type of crimes, then let us consider the problem as to what is their criminal character is down to.

Let us start with elementary definitions. A theft (and such its sub-types as robbery, fraud and swindle) is known to be a "classical" crime along with murder and rape. The nature of all these crimes is inflicting harm on life, freedom or property of an individual without his content. As life, freedom or any other wealth of an individual are his property, the nature of a crime may be defined in an even simpler manner: a crime is encroachment on property of a person, violation of property rights and violence against property.

The notion of a right and lawful activity may be easily derived from this definition: any activity which does not violate property of another person is lawful. The notion of punishment (recreation of justice) may also be derived from it: this is compensation of harm inflicted on the property of a person. Finally, we may derive the criterium of just use of force: just force is that used against violation of property (retaliatory force).

This definition of a right, crime and punishment is not an author's invention. Its basic elements were provided by the Roman law and in Anglo-Saxon "common" law, similarly to this they are defined by such classical authors as John Lokk and Thomas Jefferson as well as by contemporary researchers of the law. The idea of property and the notion of the right based on it is a corner-stone of the market order in the West despite the fact that it is differently shaped by legislation of differnt countries. This is why we may use its provisions for a critical analysis and estimation of all legal innovations and all legal acts.

May there be any other offences different from criminal? May an action of a person which does not violate anybody's property be criminal? In other words, are there crimes without victims? These questions are rhetoric, because having defined a crime in a classical manner, we come to a conclusion that there may not be any offences other than criminal. 
Even if an action is wrong in some respects, it may not be qualified as criminal unless it violates anybody's property.

Let us consider such an extreme case as prostitution. Many people condemn prostitution, but this does not yet mean that prostitution is a criminal business. Offering chargeable (or free) sexual services, a one does not encroach on other's property - he does not take away, but offers, and one leaves a possibility to choose. Consequently, one does not commit any crime even if this activity injures somebody's moral convictions. A crime - a "sexual crime" - is committed only if sexual services are acquired by means of force or deceipt. In this case corpus delicti in not in the very act of adultery, but in force and deceipt. It is for this reason that a rape or seduction (of minors) is a crime whereas prostitution is just a trade. This trade may be boycotted, but force must not be applied agaist it, becuase this would be encroachment on property, i.e. this would be itself a crime.

Therefore, activity some people or even the majority do not like is not always criminal. Certainly, this does not mean that any non-criminal activity is moral or beneficial. Alcoholism, like prostitution, as such - if it is not directly and evidently connected with encroachment on other's property - is not a crime. Nevertheless, it not a virtue either. Alcoholism is an obvious vice, but a vice is not a crime. A vice may mean that a one cannot or does not want to restore order in one's life. A vice may also mean that other people have a negative attitude to a definite way of life. They are free to live differently. In any case, human vices and a vicious way of life - if this is not manifested in violence against other people - do not yet provide with grounds for other people to consider anybody to be a criminal or to use force. Any adult person is responsible for his life and no one owns other's life. Based on unprovoked use of force, efforts to "improve" a person are an encroachment on the basic thing - on the property of life.
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There may arise a question as to why this reasoning on the crime has been lacking mentioning of violation of law. Crimes are usually defined as violations of law, i.e. a crime is equal to a violation of law. It is very important to understand why this definition is absolutely insufficient to understand the nature of a crime and, moreover, to critically analyse laws.

First of all, this definition may not show the logical dependence of the notions. If a person commits a crime, he commits a crime in regard to the other person violating other's property. It is only in a derivative meaning that he "violates the law". A murder is forbidden not because this is forbidden by law, but because an individual has the right of personal immunity. A theft is forbidden not because this is forbidden by law, but because others' property is immune. A murder and a theft would be crimes even if there were no laws to forbid them. Encroachment on a person and property - this is the nature of any crime. Personal immunity and immunity of property - this is the essence of basic law violation of which is injustice. Laws in themselves can neither create nor liquidate this right. They either proclaim this universal law or violate it. This means that laws themselves may be both just and injust, and they may be "prosecuted". The fact that one abides law does not yet guarantee that one is right: there are legal, but criminal action and vise versa - illegal right actions. Being law abided, one may commit most grevious crimes whereas violation of law may help to prevent crimes. The history of the mankind, esoecially the history of the 20th century, is full of such examples. laws, especially after they have become products of "political production" are the most effective means of legalisation of actions which are absolutely criminal in regard to universal law. Therefore, the interdependence between a violation of law and a crime is not that direct and simple as this is imagined by some people.

There may be raised an objection that this simplicity is guaranteed by definite procedures of adopting laws. It is often assumed that democratic techniques - for example, the possibility to elect legislators and the unversal election right - may prevent arbitrariness of legislators and close the way for injust laws. Despite the popularity of this belief, it may not be proven either logically or historically. Democratic procedures do not close the way for bad laws (Adolf Hitler) and good legal order may take place without democratic procedures (Anglo-Saxon "common law"). Considering the problem from a legal point of view, it is easy to understand why democracy may not justify hopes put on it. The definition of democracy has nothing to prevent legal political arbitrariness - it preserves the possibility to violate property and interfere with other's affairs and it preserves the possibility to use force against the innocent providing that this force is allowed by the will of the majority. Group violence is often met under democracy, especially if democracy is not limited by classical principles of law. This may be illustrated by sad development of independent African countries which was initiated by declaration of democratic principles. Another example may be that of some post-communist countries if their democratic impulse is not limited by principles of private law.

Let me make a short resume: a crime, in the basic meaning of the word, is a violation of the right of property; the violation of law is a derivative of the violation of property; and a law is a means of combating crimes therefore it may not be the end in itself and violate the right of property.
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Having given major definitions, we may return to the notion of an "economic crime". The adjective "economic" seems to be added to the word "crime", because it is intuitevely assumed that the major part of the so-called economic crimes are not crimes in the classical meaning. Usual criminal cases dealt with by usual police are essentially different from cases dealt with by "economic" police.

Let us consider two typical examples of "economic crimes" – consealing of income and smuggling. What is corpus delicti of these actions?  Accusation of violence, theft or any other direct violation of the property right are absolutely inappropriate in this case. Fro example, concealing his income a person does not takes away anything from another person, he does not use force against another person. Certainly, in this case he is of no benefit for another (or others), but "he is of no benefit" does not mean "he takes away". A simple example to compare: if I do not give you my purse, this certainly means that I am of no benefit for you, but this does not mean that I deprive you of any benefit or inflict damages on you.

Let us consider the case of smuggling, or illegal trade. Purchasing, transporting and selling goods sale of which is forbidden or limited by law, a person does not violate property either of a person who sold him these goods or of a person who buys these goods from him. He does not inflict any harm on them, he is rather of some benefit for them. If he were not of any benefit for them, he would not have either his sellers or his buyers. Nor sale of smuggling goods violates rights of some third person providing that these goods were not stolen. In the latter case not smuggling sale, but the theft is a crime. Smuggling and a theft are absolutely different notions even if the percentage of thieves among smugglers is higher than that among legal merchants. Therefore, struggle against smuggling is just an indirect struggle against crimes. Its direct objective is to fight against activity which violates a ban or restriction of legislation or the powers while this is not a violation of the property right.

They say sometimes that concealing of income and tax evasion inflicts damages on those who accurately pays all taxes, i.e. due to their lower prices they press honest people out from the market and deprive them of part of their income.

This statement may not endure criticism in either legal or economic aspects. Honest tax-payers are pressed from the market and deprived of their income not by those who act in a "shadow", but by those who introduce these taxes. Their position is worsened not by those who are able to avoid these additional expenses, but by those who impose these additional expenses. If someone bears undeserved losses while someone else managed to avoid this, not he who managed to avoid these losses, but he who imposed these losses is guilty. When considering the problem of "a lack of conscientiousness", the misunderstood idea of "equality before the law" is of poor help. It is assumed that a law is just if it equally suppresses everybody. This slave's understanding of a law - equality in slavery - is absolutely controversial to justice. Being a defender of property, a law has to be a means of liquidation of pressure and not a means of its universalisation and subjecting everybody for this. A just law is not that which equally violates rights of all people, but that which forbids to violate rights of anybody.

The idea of harm brought by the "shadow" economy may not endure criticism in the economic aspect either. If all "shadow" subjects of the economy really enjoyed a privileged position and "superprofit", then all subjects of the economy would quickly go to the illegal sphere. Profit-hunting would destroy all the legal economy. As this does not happen, this means that profits in the "shadow" sphere of the economy is not higher than that in the legal sphere. The imagined "superprofit" is reduced by higher risks of illegal activities.

Let us consider another example of an economic crime - corruption, i.e. mercenariness of officials and politicians. Corruption evokes especially strong emotions of fighters for justice, and fight against it has won respect of almost all. Nevertheless, it is the fight against curruption, and not corruption itself which actually brings harm.

Let us have a look upon the income of a mercenary official. An official receives official income, a wage, for the administration of law. What for does he receive inofficial income or bribes? For non-administration of law, for neglect of his duties and for letting those who pay him do what they want. Why do they pay and give bribes? It is absolutely evident that this is done not for considerations of altruism. They pay, because they benefit from the neglegence of an official. The profit exceeds expenses for a bribe - a bribe should be repaid, otherwise it would not be given. What provides this profit? What repays expenses fora bribe? It is the  additional income received by a briber from the activity which was released from a legislation ban by a bribed official. It is only from a profitable activity that a bribe to an official may be paid preserving part of profit. It is the additional income received from a released activity which is the source and temptation of corruption. A corrupted official "sells" the law for part of profit created due to the negligence of law. What does this mean? This means that this official does not take away money, but gives a possibility to earn it - for part of profit. On the other hand, a non-mercenary official deprives everybody from part of income which could be received through negligence of law. Therefore, a non-mercenary official costs society more than a mercenary one.

The fact of corruption is a direct evidence that a law for the violation of which one pays a bribe limits and restricts productive activity, i.e. it is anti-economic. The "sale" of such a law is useful rather than harmful. Certainly, a bribe which has to be paid represents expenses for a "buyer". Nevertheless, "non-mercenaryness" of officials would turn into even greater expenses. In this case the operation of an anti-economic law would be unlimited.

When reasoning about corruption two questions should be borne in mind: how large is a bribe and how much would an anti-economic order cost is it was not violated by corruption? Naturally, it would be better is there were no anti-economic laws. While there are such, corruption is one of the means to allay their consequences, the least of evils.

What is an anti-economic law? This is any regulation which has the force of a law and forbids the use of property. Because a proprietor - due to the economic law - uses property in the most economic manner, the encroachment on property is at the same time an encroachment on economic usefulness, on profit and on prosperity of people. The whole of the so-called "leverage of economic policy" (customs tariffs, quotes, licences and so on and so forth) - the whole economic policy as such - requires that the right of property should be violated. It is due to this fact that economic policy is the main anti-economic factor in the life of society. The intensity and scale of economic policy, i.e. the intensity and scale of political interference with economics, correspond to the intesity and scale of corruption. Corruption is a consequence of vicious laws rather than people. Therefore, the struggle against it is more likely to be a means of reinforcing vicious laws rather than a means of combating real crimes.
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In all the given examples we deal with a situation when a "criminal" violates law while he does not violate anyone's property. It is at this point that ambiguity of the notion of an "economic crime" is exposed: it embraces not only actions which violate the right of property, but also actions which, when more closely considered, do not violate this right. This ambiguity has to be eliminated, because it leads to a mess and prevents to precisely define corpus delicti in economic crimes. Using the classical definition of a crime, all actions referred to as "economic crimes" may be divided into two groups: 1) usual criminal offences and 2) non-criminal or "economic" offences. A theft, robbery and swindle are the simplest examples in the former group; concealing of income, smuggling and corruption are the simplest examples in the latter. In other words, if we deduct all criminal offences from the official list of "economic crimes", then we have the rest of "pure illegality" - violation of law without violating the right of property and with a crime without a victim.

How should we understand this rest? How should we understand a crime without a victim or a crime without violating the right of property? How should we understand punishment for this crime. From the logical point of view this is law which violates rights. Moreover, we may claim that a legal document imposing bans or limits on activity is illegal itself. A law rests upon force, but usage of force against an innocent person is an obvious crime. The fact that it is introduced on behalf of the state and is compulsory for all citizens does not change its essence, this is more likely to be aggravating circumstances. This crime amy be qualified as an "organised crime" in a precise meaning of this word: it is commited not by separate individuals or groups, but by the centralised state machinery operating on the whole of territory of the country. Damages caused are systematic and massive. Moreover, when police forces are commissioned to combat purely economic crimes, less police forces is left to combat real criminal offenders. Victims of these criminals include "economic criminals" who are striken a double blow. That is why damages caused to the wealth of the whole society by such laws increase - damages caused by a ban on profitable activities are added with those caused to inprotected victims by criminals. The struggle of the state against crimes becomes controversial: struggling against crimes without corpus delicti the state commits crimes itself and feeds criminals.

The struggle against economic crimes is usually carried out in a vicious circle. At first, misunderstanding the role of property in a market system, legislators adopt countless laws which in this or that way violate the right of property and limit the use of property, techniques of "economic policy" playing the major role in this process. At the second stage agents of the market begin to oppose to the imposed order, i.e. they begin to commit "economic" crimes and a "shadow" sector of the economy appears. Because those in the "shadow" are deprived of legal protection of the state and public opinion, they become victims of the criminal world at the third stage. Therefore, when "economic" crimes appear this leads to increase in the number of criminal offences. In its own turn, the increased criminal rate gives the grounds for legislators to strengthen control over property and market relations - thus the vicious circle closes and becomes self-repruducing. It logically results in ultimate suppression of the market and liquidation of property. This is prevented only by inconsistency and controvercy of state policy which recognises both property and the necessity of "economic" legislation.

Therefore, this leads to creation of a semimarket-semistate system in which market and political relations are interweaved in a most peculiar way. It is this tangle which is a very hazardous mixture, becuase it is very difficult or even impossible to distinguish property from a theft, legal activity from criminal one and justice from arbitrariness.

Certainly, it perverts all market indicates - prices, demand and supply - which, in its own turn, leads to misorientation of subjects of the market and their losses. Paraphrasing the above-given quote from a governmental regulation we may assert that "carrying out economic policy  destroys proportions of prices, production and consumption, increases inflation, undermines people's confidence in state power and its establishments and forms legal nihilism".

The only recepy for improvement of the situation is provided by a classical doctrine of the state not interfering with market relation and limiting the function of the state to that of protecting property. Even performing this minimum function of protection the state violates property, because it takes away financial resources (taxes) using force. Any expansion of state functions may be performed only at the expense the right of property, with all the resulting consequences. Therefore, to create and preserve a system which would be based on the principle of private property the public opinion should be based on the "presumption of guilt" of any efforts of such expansion. The degree to which this presumption will be perceived by the public opinion in post-communist countries will determine the progress of their wealth.

