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THE PROBLEMS AND PROSPECTS OF THE REFORMS 
OF THE LOCAL AUTHORITIES IN THE REPUBLIC OF BELARUS

Kunevich G., Chairman of the Board of the Fund of Support for Democratic Reforms

Until the collapse of the U.S.S.R. the system of local authorities in the Republic of Belarus was formed under the influence of the mono-party political system and centralised planned economy. Formally, Belarus (in accordance with the Constitution of the U.S.S.R.) was a sovereign state which was united with the other 14 republics on a federative basis.

The unified budget system of the country as well as the centralised distribution of material and labour resources meant that there could be no significant autonomy of the local authorities and put local communities into complete dependence on the central, i.e., on a U.S.S.R. scale, and republican bodies. Such problems as the building of schools, shops, housing, hospitals, canteens and the development of the sphere of services depended not on local administration or private initiative, but on an employee of a certain ministry. State interests were therefore given the priority.

At present, the instructions regulating the activity of the local authorities in Belarus are:

1. The Constitution of the Republic of Belarus (adopted by the Supreme Soviet on March 30, 1994, came into force on March 30, 1994), Chapter V.

2. The Law 'On Local Government and Self-Government in the Republic of Belarus' of February 20, 1991 with amendments, as of February 9, 1995.

3. The Law 'On the Status of a Deputy of a Local Soviet of People's Deputies of the Republic of Belarus' (of March 27, 1992, No.1547-XII).

4. The Law 'On the Regional Soviet of People's Deputies of the BSSR' (of July 15, 1971).

5. The Law 'On the City and City-District Soviet of Deputies of the BSSR' (of July 15, 1971).

6. The Law 'On the District Soviet of the BSSR' (of July 15, 1971). 
7. The Law 'On the Settlement and Rural Soviet of the BSSR' (of July 15, 1971).

8. The Law 'On the Budget Rights of the BSSR and Local Soviets of the BSSR' (of June 15, 1961)

9. The Law 'On the People's Vote (the Referendum) in the BSSR' (of June 13, 1991)

10. The Law 'On the Budget System of the Republic of Belarus' (of June 4, 1993)

11. The regulations on the procedure of the settlement of the problems of the administrative and territorial structure of the BSSR (of January 18, 1983 - Decree of the Presidium of the Supreme Soviet of the BSSR).

12. The Law 'On Property in the BSSR' (1990).

13. The Law 'On the Elections of Deputies to Local Soviets of the Republic of Belarus' (of October 27, 1989) with amendments, as of February 2, 1995.

14. The instruction of the Supreme Soviet of the Republic of Belarus on the provisional procedure of the collection of local taxes and duties (of August 15, 1993).

15. The Law 'On the President of the Republic of Belarus' of February 21, 1995, No.3602-XII.

16. The Law 'On the Supreme Soviet of the Republic of Belarus' of December 21, 1994, No.3465-XII.

17. The Law 'On the Cabinet of Ministers of the Republic of Belarus' of January 30, 1995, No.3557-XII.

In accordance with Chapter II Article 3 of the Law 'On Local Government and Self-Government....' (of February 9, 1995) there are three territorial levels of the local Soviets: the primary, the basic and the regional levels.

The primary level includes:

rural Soviets - 1,469;

settlement Soviets - 110;

town Soviets in the towns in district subordination - 64;

and district Soviets in cities with the district division - 25.

The basic level includes:

city Soviets (in the cities in regional subordination) - 37;

district Soviets - 118.

The regional level includes regional Soviets (Brest, Hrodna, Vitsebsk, Homel, Mahilyow and Minsk) and Minsk-City Council.

Major part of laws operate with amendments which are quite often introduced in the conditions of a very changeable political and economic situation. A number of provisions determining the rights and responsibilities of local Soviets are included into the instructions on the problems of environmental protection, historical and cultural heritage, health of the population and the problems on the elimination of the consequences of the redioactive contamination of territories after the incident on the Chernobyl nuclear power plant, in the legislation on taxation, architecture and building activity and some others.

In accordance with the operative legislation, Belarus preserved unity of the budget system. It is provided by the unified form of documantation and classification, flow of necessary information from the lower administrative layers to the upper layers to draw the code of budgets (or the consolidated budget) of the Republic of Belarus, coordinated principles of the budget process as well as by the unity of the monetary system.

Nevertheless, the Law on the budget system of the Republic of Belarus provides a certain independence to regions in respect to their budgets. Republican and local budgets on all levels are independent and reflect revenues and expenditures managed by the corresponding authoritative body.

Independence of budgets is provided by own sources of revenue and the right to determine in what way these are to be used. Own sources of revenue include:

a) sources of revenue legislatively provided for budgets on all levels;

b) payments on certain sources of revenue;

c) additional sources of revenue independently determined by local Soviets in accordance with the legislation.

Local budgets may receive donations and grants from the upper levels.

Strictly speaking, own revenues of local budgets include only those which are enumerated in the item 'c'. Local Soviets have the right to set local taxes, duties and non-taxes payments. Nevertheless, so far the list of these taxes and duties has not been determined. The draft project was prepared long ago, but its consideration was repeatedly postponed, and as a result of this the Supreme Soviet merely adopted a resolution on the provisional procedure of using local taxes and duties in 1993. These include:

- taxes on advertising, the sale of beer, alcoholic and tobacco beverages and building in recreational areas;

- duties collected from dog owners, for the maintenance of pre-school institutions, city passenger transportation in common use, for the parking of motor cars, for the right to trade, for trade establishments, for the use of local symbols, for carrying out film-, television- and videoshooting as well as recreation duties.

It is established that the maximum amount of local taxes and duties should not exceed 5 percent of the profit remaining for the use of legal entities which pay local taxes and duties.

The regulating revenues are of a republican character. Part of them is transferred to local budgets in accordance with the norms set every year. For example, the Law on the State Budget of the Republic of Belarus for 1994 envisaged that the deductions from VAT in the budgets of the regions should comew to 50 percent.

The established taxes are not exactly own sources of revenue for local budgets. These are republican taxes, collections and duties which are payed to the budgets of administrative and territorial units on a regular basis. Their rates are established by republican bodies. For example, the whole tax on the use of natural resources (ecological tax) is transferred to the revenues of local budgets, but, according to the legislation currently in force, its rates are established by the Council of Ministers of Belarus.

It is natural that given such legislative opportunities, central bodies preserve a lot of instruments for influencing the revenues and expenditures of the local authorities.

The law on local self-government adopted in 1991 failed to implement the ideas of self-government. It preserved the established system of local state authorities. This resulted in a lack of the optimum ratio of the functions and competences of different levels of the authorities and the distribution of municipal property and financial resources.

On March 15, 1994 the Parliament adopted the Belarusian Constitution. It was prepared under conditions of a worsening economic and political sutuation in the country, which, certainly, influenced its contents and was reflected in its legal and regulatory capacities.

May we consider the new Constitution to be a solid basis for local self-government? No. The norms set forth in the Constitution do not correspond to the principles put forward in the European Charter of Local Self-Government. The Constitution does not take into account the world theory and experience of de-centralisation and local democracy set forth in the Charter. The new Belarusian Constitution does not have a clear line on the reinforcement of the democratic basis for local self-government. Article 117 envisages the forms provided for the population to participate in the government. This is already envisaged in the Law on Local Self-Government currently in force. Nevertheless, these norms do not operate in most cases and their initiatives are not considered, because there are no effective legal procudures. On the whole, the idea of local democracy is not completely recognised. The adoption of the Constitution has simply accelerated the redistribution of competence in favour of executive bodies. This happened not only in the administrative sphere, but also in the sphere of local instruction-making. Only 4 regulatory authorities were given by the Constitution solely to the local Soviet. The possibility of executing administrative competences was not mentioned at all.

The Constitution fails to sufficiently explain the judicial settlement of disputes in the sphere of local self-government. Article 122 rules that decisions of local Soviets and their executive bodies, which limit or violate the rights or legal interests of individuals, as well as in other cases stipulated by the law, may be appealed against in court. This instruction does not provide an answer as to whether there will be an effective judicial protection of the rights and interests of local self-government.

It is worth noting that although we cannot consider the Constitution to be a solid basis for self-government, it does not have any norms which would become an obstacle to it. We should spare no efforts, especially insofar as this refers to high-skilled science workers, to broadly emphasise in the mass media the problems of self-government and to hold seminars on this issue for MPs and workers of local authorities. A lack of knowledge on the part of the majority of MPs and local administrators has influenced the quality of both the Constitution and the operative legislation. 
The Constitution is aimed at a further separation of local administrative bodies from Soviets by means of unifying them into a single system of executive power subordinated to the President. However, it is not clear what competences the President will use to take over the function of supervision over local executive bodies. He has the right to revoke their decisions only if these contradict the law.

The laws adopted in the Republic have reflected the trends to impose some limits on the democratic roots of local self-government. Local self-government today is mostly self-government of local bureaucracy which is insufficiently controlled by both local democratic institutions and the state. In late September 1994 the presidential administration came out with the concept of a 'reform' in local government in order to reinforce executive power - from the central machinery to rural Soviets. Its essence was limited to the following. Because the President is the head of executive power (in accordance with the Constitution of March 30, 1995) and the bodies of executive power should operate not only in the centre, but also on local levels, the President should form the presidential vertical of the authority through the institute of his representatives on the local level through the existing executive bodies of local Soviets. In accordance with the law on self-government of February 20, 1991 the chairman of a Soviet and the chairman of the executive committee of a Soviet was one and the same person who was elected by deputies at the session of a Soviet, and the Soviet elected its executive committee as the governing collective administrative body. The new law of February 9, 1995 envisages that the President appoints his representative (the head of administration, i.e., the head of an executive committee) in the regions and in Minsk. Following the vertical, the heads of regions in turn appoint the heads of executive committees on the basic level (districts and cities); the heads of the district administration appoint the administration of rural and settlement executive committees. The head of the administration forms the executive committee and he is practically independent from the deputies of the Soviet. The Soviet remains without its executive body, and it is not able to fulfil its functions. Although the law preserved the possibility of forming the staff of a Soviet, the functions, competences, funds and property are not limited. 
The amendments introduced into the Law 'On Local Government and Self-Government' by the Supreme Soviet on October 6, 1994 on the proposal of the President should be considered a natural consequence of the incomprehensive and controversial state policy for reforming territorial government. The law only aggravates the existing controversy and entails a 'paralysis' of the powers and government on the local level. On November 9, 1994 the Constitutional Court ruled the provisions of the law of October 6, 1994 concerning the liquidation of local Soviets and their executive committees on the local level as unconstitutional. In this manner they preserved the former procedure of the forming of executive committees of Soviets of settlements, rural Soviets, towns in district subordination and city districts. There may be no argument about that. There is still a problem about local administration on this level and about its competences. The verdict of the Constitutional Court does not give a plain answer to that. 
The analusis of the existing system of local government in Belarus ahows that despite a number of positive changes, local Soviets are still considered to be part of state machinery rather than an instrument of the coordination of the local and national interests.

Transformations in Belarus in the considered sphere lag behind the reforms in the neighbour countries in transition. These may be considered to be a transfer of the rights of national authorities to local state bodies rather than a decentralisation. Moreover, there is a jeopardy of returning to a toughly centralised system of the rule.

Soviets and their executive bodies still preserve a tough vertical hierarchy. The function of local bosies of different Soviets are insufficiently protected by the legislation from the influence on the part of supreme powers.

Despite the fact that the local authorities have the right to independently design, approve and execute their budgets, their financial independence is too limited.

Real self-government is impossible in Belarus in the limits of the administrative borders within the country under the established structure and sources of revenues of local budgets. The multitude of the levels of the administrative division and small territories of local units with their large number form the basis for the economic weakness of local Soviets, excessive financial dependence of the latter on the republican and supreme local authorities and inability of Soviets to independently solve the problems of the creation of favourable conditions for life and economic activity of the population and preservation of environment and cultural heritage directly in city and rural settlements.

Today all seem to admit that the traditional techniques of directing the development of territories and the system of Soviets do not correspond to the trend of social and economic reforms and the implementation of the principles of a social and law-abided state set forth in the Consitution of the Republic of Belarus.

In 1992 there was founded the Lew Sapiega Belarusian Republican Fund of Support for Democratic Reforms with a task of favouring the reform of the system of Soviets on the basis of the principles of the European Charter of Territorial Self-Government. During this small period of time ot its existence, the fund carried out active work in order to prepare some democratic transformations in the country and won recognition in different circles of Belarusian society. This non-governmental organisation took over part of the important functions, from which state bodies distanced themselves under the economic crisis and political instability.

Through conferences, which have become regular, the Fund managed to establish a normal dialogue on the issues of local government and self-government between deputies on all levels, employees of executive bodies, experts (including foreigners) and representatives of differntly-orientated political and public organisations, significantly ease the confrontation of the latter and transfer to fruitful discussions of the reforms of local Soviets.

Different educational programmes, lectures and seminars carried out by the Fund in Belarusian cities and designed for rather a broad audience should be positively estimated and supported as well. This favours the distribution of knowledge about local government and self-government and foreign experience in this field and extends the understanding by the population of the necessity to develop real self-government in Belarus.

The Information and Educational Centre formed by the Fund made the aforementioned activity more regular and purposeful. In its activity the Centre involves lawers, town-planners and experts in regional and city economy, local finances etc who helped to specify the tasks, directions and the forms of the activity of the Centre. An important result of the activity of the Centre is the drafting of 'The Concept of the Reform of the System of the Local Authorities in the Republic of Belarus' which was submitted to the supreme authorities of the country.

'The Concept of the Reform of State Government on the Local Level and the System of the Local Representative Authorities in the Republic of Belarus' was designed in the Fund (by H.Kunevich and M.Satolina), and extracts from it were published by the newspapers 'Belaruskaya Maladzyozhnaya Hazeta' (No.14, 1994) and 'Byelorusskiy Rynok' (No.40, 1994).

This document is, at least, the third variant of the concept on this problem designed by the authors.

The first variant, that is, 'The Concept of the Reform of the System of the Local Authorities' was designed and submitted by G. Kunevich and M. Satolina for the consideration to the Second Republican Conference of Deputies of the Local Soviets of the Republic of Belarus which was held on October 17-18, 1992 in Minsk. This (first) variant of the concept was just an enumeration of the problems touched upon by the authors, which required additional study. The problems were divided into 8 groups: the analysis of the exisiting system of the local authorities; the reasons for the necessity of the reform; the general principles of municipal systems; the historical aspect of self-government in Belarus; the direction of the reform of the local authorities; the stages of the reform; the possible obstacles and the ways to overcome them; and the conditions of the implementation of the reform.

On the whole the given enumeration corresponded to the public and political situation in the country at that time (1992) and reflected the problems which had to be solved during the preparation of reforms in the field of local state government and self-government. It could be adopted under the condition of supplementing it with the comparative analysis of the experience of similar transformations in other countries and more detailed study of the problems of regional government, local finances, town-planning, legal base and some others.

In 1992 the Institute of Economics of the Academy of Science of Belarus formed a team (headed by V. Fatseyew) which was to accomplish the research project G3-134 'The Concept of Regional Policy in the Republic of Belarus and Its Implementation' in accordance with an agreement with the Fund of Fundamental Research (FFR) of the Republic of Belarus. In 1992-1993 the project was accomplished and the concluding report in two volumes with the size of 559 pages was accepted by the client.

Under the scope of this project H.Kunevich and M.Satolina designed the second variant of the document, i.e., the chapter 'The Concept of the Reform of the System of the Local Authorities in the Republic of Belarus' (48 pages). The merits of this work include: the general analysis of the historical aspect in the development of local self-government in Belarus; the inclination to connect the directions of the reform in the considered field with the provisions of the European Charter on Local Self-Government (Strasbourg, October 15, 1985); the statement of problems on the division of the STATE local government and local SELF-GOVERNMENT, municipal property and the formation of the system of administrative courts; the effort to define (in a most general way) the competence of the bodies of local self-government and the financial base of the latter; the designing of an alternative variant of the chapter 'Local Self-Government' of the discussed at that time Constitution of the Republic of Belarus; and the proposals on the preparation and implementation of reforms (the stages, monitoring of transformations and modelling of consequences).

However, this variant had its weak sides and faults which are characteristic to any concept (as a most general document providing the essence of the considered problems). A number of the provisions of the Concept were connected with radical changes which would change the environment of the development of local communities (in cities, districts and regions), but these were insufficiently examined from the legal, economic and town-building viewpoints and lacked the backing by specific calculations of corresponding experts, but were based only on several reviews prepared on previously accomplished research which required amendments.

'The Theses of the Major Principles of the Concept of the Reform of State Government on the Local Level and the System of Representative Authorities' was submitted by the Lew Sapiega Fund to the republican conference organised by the Fund, which was held on September 23, 1994 in Minsk.

To 'start' the mechanism of the reform of the local authorities, the Concept offers to use the following general scenario: 
- to adopt the Concept of the transformation of local Soviets (designed by the Centre of the Problems of Self-Government) as a state and legal pattern of state government and self-government on the local level;

- to amend Chapter V of the Constitution of the Republic of Belarus (to establish principles of real self-government on the basis of the European Charter of Territorial Self-Government);

- to design and adopt a pool of municipal laws;

- to prepare and implement a change in the administrative and territorial division of the country in order to optimise the size of territorial units, under the scope of which the local authorities would be close to the population and have reliable sources of revenues for the implementation of the functions legally ascribed to them, and the republican authorities would have the possibility to exert control over the observation of the republican legislation and to pursue effective state regional policy;

- to form a reliable financial base for the activity of local bodies of self-government.

At present, the Centre of the Problems of Self-Government designed a pool of legislative draft law on the Concept of the Reform of State Government on the Local Level and the System of the Local Authorities of the Republic of Belarus. In September the draft laws were submitted to the Supreme Soviet and sent to local Soviets, non-governmental and political organisations of the country as well as to foreign experts.

